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We take great pleasure in announcing the election to our 
Editorial Board of the following: From the Class of 1905, 
Warren Francis Cressy, Hartford, Conn. ; Isaac Stiles Hopkins, 
Jr., Athens, Ga. ; Ira W. Jones, Allison, Iowa. From the Class 
of 1906, Seth Weaver Baldwin, Naugatuck, Conn. ; Birdsey 
Erskine Case, New Haven, Conn. ; Thomas Fitzgerald Porter, 
Jr., Natchitoches, La.; Matt Savage Walton, Lexington, Ky. 

THE FELLOW SERVANT DOCTRINE IN THE FEDERAL COURTS. 

Probably no department of American law is in greater con- 
fusion than that relating to the liability of the master for 
injuries to the servant. And while the rule is well established 
that the master will be exempt from liability arising from the 
negligence of fellow servants in the same line of employment, 
the courts have differed widely as to what constitutes a fellow 
servant within the scope of the doctrine. It has generally been 
held that the master will be liable where he has so far intrusted 
the management of his affairs to another as to make him prac- 
tically the vice-principal, or alter ego, of himself and the courts 
of a few states have attempted to confine the relation of fellow 
servant to those employed in the particular distinct depart- 
ment where, as in railroad corporations, the different employ- 
ments comprised are vast and diversified. But the majority of 
the courts have displayed a tendency to confine both limitations 
within very narrow bounds, and to make the real test whether 
the risk is one, which, under all the circumstances of the case, 
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the servant can fairly be presumed to have assumed. Cooky on 
Torts, 637. In all the American courts the subject is involved 
in such confusion that a logical arrangement of principles can 
only be hoped for after many years of adjudication. 

In this connection the recent case of Northern Pacific Railway 
Company v. Dixon, 24 Sup. Ct. 683, is of interest in illustrating 
the diversity of view entertained by even so distinguished a 
tribunal as the Supreme Court of the United States. A brief 
statement of facts is necessary to the understanding of the 
case. Certain trains of the defendant were operated inde- 
pendently of the regular time table by direct telegraphic orders 
from the train despatcher. While a local operator was asleep 
one of these trains passed his station without his knowledge, and 
subsequently, in answer to the despatcher 's inquiry, he reported 
that it had not passed. In consequence, the despatcher released 
a train going in the opposite direction, and in the ensuing colli- 
sion the plaintiff's decedent, a fireman, was killed. 

In the consideration of the case the majority of the Supreme 
Court allowed their decision to rest wholly upon whether the 
telegraph operator was, or was not, a fellow servant of the fire- 
man. While admitting that both the vice-principal and depart- 
ment theories were, in limited form, recognized by the Federal 
courts (Ross Case, 112 U. S. 377), they denied its application 
to the case at bar. And having decided that the operator was 
a fellow servant, the court gave judgment for the defendant. 
"No reasonable amount of care and supervision," says the 
court, "which the master had taken beforehand, would have 
guarded against such unexpected and temporary act of negli- 
gence. Before an employer should be held responsible in 
damages it should appear that in some way, by the exercise of 
reasonable care and prudence, he could have avoided the 
injury." The decision that a telegraph operator is a fellow 
servant of those actively operating the trains settles a question 
which has been a mooted one in the Federal courts. The earlier 
decisions are in accordance with the present case. Cincinnati 
N. O. & T. P. R. Co. v. Clark, 6 C. C. A. 281 ; Baltimore & O. 
R. Co. v Camp, 13 C. C. A. 233. The later cases have, however, 
shown a tendency to place him in the position of vice-principal. 
Hall v. Galveston H. & S. A. R. Co., 39 Fed. 18; Frost v. Oregon 
Short Line & U. N. R. Co.,6g Fed. 936. The weight of authority 
in the state courts is distinctly in favor of the present position 
of the Supreme Court. Baldwin on American Railroad Law, 252. 

Had the decision involved only this point it would have 
evoked little controversy, but Justice White, with whom con- 
curred the Chief Justice and Justices Harlan and McKenna, 
repudiate in vigorous language the assumption that the decision 
can be based upon the grounds assumed by the majority. 
While admitting the position of the affirmative opinion, so far 
as it goes, they insist that the decision rests upon, "first, 
whether the train despatcher was a fellow servant of those 
operating the train ; and, second, if he was not, can the corpora- 
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tion avoid liability because the error of the train despatcher was 
occasioned by the wrong of the operator." The court, in Balti- 
more & O. R. Co. v. Baugh, 149 U. S. 387, had previously 
decided that a train despatcher was a vice principal. Justice 
White reviews the previous decisions of the court as to the 
second point involved, and summarizes them briefly as follows: 
"Where the act is one done in the discharge of positive duty 
of the master, negligence in the performance of the act, how- 
ever occasioned, is the act of the master and not the act of the 
fellow servant." This principle has been recognized by nearly 
all the state courts. Sangamore Coal Min. Co. v. Wiggerhaus, 122 
111. 279; Reid v. Burlington, C. R. & N. Ry. Co., 72 Iowa 166; 
Atchinson, T. & S. F. R. Co. v. Napole, 55 Kan. 401; Lyttle v. 
Chicago & W. M. Ry. Co., 84 Mich. 289; McGarry v. N. Y. & H. 
R. R. Co., 137 N. Y. 627. 

In his dissent, Justice White insists that, if the present rule 
is adhered to, a person injured can recover neither under the 
broad department and vice-principal theories, for these have 
been narrowed by the court, nor where the act complained of is 
done by a vice-principal under the present theory, and the act 
is one done in pursuance of a positive duty imposed upon the 
principal, the result being that the party is remediless. "It 
introduces into the doctrine of fellow servant," says the learned 
justice, "as hitherto applied in these decisions, a contradiction 
which will render it impossible in the future to test the applica- 
tion of the rule of fellow servant by any consistent principle. ' ' 
• This would seem to be too strong a statement of the case. The 
rule, as established by the decision, seems to be, that the rail- 
road company will not be liable where the negligence, though 
flowing through the vice-principal, was not primarily his, but 
that of a fellow servant of the person injured. Had the negli- 
gence been on the part of the vice-principal it can hardly be 
doubted that the defendant would have been found liable. 

BAGGAGE DISTINGUISHED FROM MERCHANDISE. 

The case, Saleeby v. C. R. R. of N. J., 90 N. Y. Supp. 1042, 
brings up the question, still an open one, "What constitutes 
baggage as distinguished from merchandise?" 

This question has never been an easy one to answer. To 
give the answer in the form of a definition of the word "bag- 
gage" is a difficult matter. Under a given set of circumstances 
where suit is brought against a railroad corporation for loss of 
a trunk, to say, in endeavoring to determine exactly the plain- 
tiff's right, that his claim must be limited to baggage, removes 
the difficulty but one short step. We must then face the ques- 
tion, "What is baggage?" 

The rule on this subject can be stated only in general terms, 
and it is for the jury to decide under the facts of each case 
what articles come within the rule. Mauritz v. N. Y., etc., R. R., 
23 Fed. 765. There may be cases, of course, where the articles 
sought to be recovered for as baggage are clearly not such, as 



